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Analyzing the Rights Structure of Real Estate
Investment Trusts from the Perspective of
Hohfeld’s Rights Conception

Teng Liu** and Song-Ling Yang™***

Abstract

The real estate investment trusts (REITs), whose structure inherits from Anglo-
American legal system and organized by trust mechanism, are still a new financial
product in our country. With regard to the strictly distinction of property rights and
creditor’s right of our legal system, which follows Continental Legislative tradition
(i.e. German, Japanese, etc.), however, we have encountered the issue of who is the real
owner of the property. The second issue REITs encountered, is the true nature of legal of
Trust --- whether it’s a relationship of real property rights or creditor’s right. In addition,
the theory and the analytic approach of German legal system always get into scrapes in
the investigation of trusts. Thus, to make the framework of its rights structure and legal
relationship clear, this article is attempts to utilize Hohfeld’s fundamental legal conception
of analytical positivism jurisprudence to explain the relationship of rights structure of real

estate investment trusts.

Keywords: Real Estate Investment Trusts (Reits), Hohfeld, Legal Relationship,

Rights Conception, Rights Structure
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32, fERZELT - BN EM EN—MESTRMR (fiduciary relationship) * SZFE AR
M NZF S R E M R LA RE (legal title) 5 MM ARTE S22 A » EHE
B E M AEMT ik B FERE (equitable title) - {HXIFRBIMEM ik - MiEEEETIERE
HEEE (BB 2H) REFEEE IR T 442 ) NSRS AT AR EZ R
e SR I2REER TAE e RE ) K TEE AR, (JT5EEE 0 1998 5
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FEASHEFERIRRHIERES) - 2GS EFER AERY RN SCRORER (AOfsEmE ) » IRIksZ
REMAE AR B S - ST RIRE Rt S = A B ERATERE » 32
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A RAE Rt HET] )
\ Duty / \ Liability /
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—  RHRARR AR
—  HHERRR
BRI - AR
—  Hohfeld# #] B 1%

HohfeldPRAHETKHE (claim) BYMHBHER--285 (duty) BUPTRASIHEE &5 KA
(claim) HYPIRE > HEE R B 48— 8 AJEE A s e - i - B2
R AEARBEAAT FERIRER B35 5RAE - T (privilege) HILETE—EARTLUK
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HIRER] (right) -+ A] R Hohfeld Bt B ZEAYRERIRE & B K o A Ry 3 SRBERYE & L AE DL
(Hohfeld, 1964 ; YL » 1994 5 Liif » 1998 5 5RE » 2004) -~ B 7 MR FAYIE
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IEERALR - AEEMRATRT - BAEAEAERE ) RSB ER ABI B LA B H A A 1974
R - AR RE R AZKGEREIER 7 » MERBAERRIEREST -
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e FAE - A Austin B EERE 13— 2 7 HAIRER] (multital right) FIE /5
MHYRERI] (paucital right) &3 RIRRACEVIRERIET ARERIRES - Fradiy 57 T RER]
AR R B AR S — A M8 nY B — AR - T2 T RER]
HIFE— AR E R AR AEF 2 A R RRnIrEEIRY - (B2 HH A S A RERAHE
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B HohfeldEIREFIBE & R 2 2RI IE™ > EANE IS ER - EAME
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WiF15E 8RB AN EAIRY « B AR I 5RHohfeldfy /\ k& wT DURS A bk wa il 58

INEEARFIME AR FIRIRE & --- T 2685 (duty) o H1 "HEJT (power) 4 o il » iEEE{REE

H SRS ErSER] - BT B HohfeldAIRERIRR & R K 2 BAAfI T 2 H ry 7y

SRRV E F(EE - EERERIFTEATAHRR AR ESHISE B FIBRAME R SRR ik, Fay TR

EEEEEGE 0 $RA T Hohfeldgd A REF--ZH 2 AT B2 BHEE (Munzer, 1990)

5" » HohfelddYHEmIRREARIE LM E & LA RRERBARREME K2R - BB L -

Hohfeld B 5ialks " #EF] ) —FME—IEMEN 2 R CRWIHM ARERERS - FIRREEH

Ja ME G R R AE - RE B e - (ELE M TR R B 32 78 4 B AT AN LR — i

WESAURE— R o EEARORERYE AR (advantages) --—-HUFEEE (choices) FIF#E
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Fg2 o DRI - P ST B A 2212 P B W] RETEAE I S T A A B ARIR AE —E » 1R
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REFIME AR ™ o TR BE AR v 0 4 7 R 3 MR 2 mT U o 23T
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ATDALEAER TiEER R eER TR, (3@ » 1999 5 BR#EEE - 2003)
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IR SR DRSS BB 32 2 FEI B R 1% -

AE21. WREhkE (2000) ©

FE22. BEME (1971) ; BHER (2004) -
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= TEEREEREN SRR

(=) AEHARTEHNBMAREEHEHE
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BefEg e -
IR AR CRI S A ERIE A EE /38 (asset partitioning ) & J7=GEH LU H
1y - frel T EESE L o PREREERAEE L EIHRE SO L AR TR - 1§
DIHCZ#AE (AR EEmaE) FFEEE - I HEER R EREAEINELE
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B AR » EWIAARIE ASZE (BIQFHEE) SR e ARSI K&
BEYLRR SR IE  MHEIREAN (ZFEA) - W EEFM EN A ~ 2
BEHAMFZSEIEE A o HELATH] » AENEREEFTAEIERLR - FERERE AR
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